NTSB Order No.
EM 109

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 29th day of June 1984
JAMVES S. GRACEY, Commandant, United States Coast Quard,
V.
JOHN W SCHUI LI NG Appel | ant.
Docket No. MEe-104

ORDER DI SM SSI NG _APPEAL

The Coast Guard has filed a nmotion to dismss the instant
appeal on the ground that the Board |acks jurisdiction to review
the matter. For the reasons that followwe will grant the notion.

The appeal in this proceeding challenges an order of
adnmoni tion Adm nistrative Law Judge Peter A Fitzpatrick issued in
a Decision and Oder dated Decenber 22, 1982, following an
evidentiary hearing on a charge of msconduct filed against the
appel lant.? The Vice Commandant affirmed the law judge's
di sposition in a decision (Appeal No. 2341) dated February 6,
1984.2 As the Coast notes in its notion, the Board has previously
ruled that its appellant review authority under 49 U S. C. 1903 (a)
(9) (B) extends only to Comrandant decisions "on appeals from
orders of any admnistrative |aw judge revoking, suspending or
denying a license... in proceedings under section 4450 of the
Revi sed Statutes of the United States (46 U. S.C. 239)...." See

The m sconduct charge was predicated on three specifications
concerning appellant's service as Chief Engineer aboard the SS
JACKSONVI LLE in October, 1982. Appellant was therein alleged to
have failed to notify the Coast Guard of the flooding of the
vessel's main propul sion notor while in the port of Baltinore and
of the subsequent failure of that notor when the vessel was at sea,
and to have allowed repairs to the notor "w thout the cogni zance"
of the Coast Cuard.

2Copi es of the decisions of the Vice Commandant (acting by
del egation) and the | aw judge are attached.



Commandant v. Leskinen, NTSB Oder EM59 (1977).2% Inasmuch as this
proceeding does not involve a license denial, suspension or
revocation, the Vice Commandant's deci sion does not cone within the
Board's review authority, and the appeal fromhis affirmation of
the | aw judge's order of adnonition nust be dism ssed.*

ACCORDI NGY, IT I S ORDERED THAT:
1. The notion to dismss is granted, and
2. The instant appeal is dism ssed.

BRUNETT, Chairman, GOLDMAN, Vice Chairman, BURSLEY and GROSE,
Menmbers of the Board, concurred in the above order.

W concl uded in Leskinen that because "[n]o nmention is nmade
- [of an order of adnonition] in our statute, which contains a
specific listing of the orders which are reviewable..." we had no
jurisdiction and that "the Commandant's decision, affirmng the
order of adnonition against appellant, represents the final
adm ni strative action to be taken" (Leskinen, supra, at 2).

“‘Appellant's reply in opposition to the notion to dismss
asserts that his appeal nust be heard by the Board as a matter of
right because it identifies the types of issues that our procedural
regul ations (49 CFR Part 825) allow an appellant to present to the
Board for consideration. Appellant's point is without nerit. Qur
procedural regulations apply only to those appeals we are
authorized to hear. That authority flows fromthe statute cited
above, not fromthe regulations the Board has adopted to execute
the authority. The Board, of course, has no discretion either to
enlarge its review function or to disregard |limtations placed on
it by |law
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